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CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Derek Humphrey, Campaign Manager
Darcy Burner for Congress
PO Box 1090
Carnation, WA 98014-1090

Dear Mr. Humphrey:

SEP

RE: MUR6141
Friends of Dave Reichert and
Paul Kilgore, in his official capacity
as treasurer
Media Plus+, Inc.

On August 26,2009, the Federal Election Commission reviewed the allegations in your
complaint dated December 3,2008, and found that on the basis of the information provided in
your complaint, and information provided by the respondents, there is no reason to believe that
Friends of Dave Reichert and Paul Kilgore, in his official capacity as treasurer, violated 2 U.S.C.
§§ 434(b) and 441b. In addition, on the same date, the Commission found that there is no reason
to believe that Media Plus+, Inc. violated 2 U.S.C. § 441b. Accordingly, on August 26,2009,
the Commission closed the file in *hfc matter.

Documents related to the case will be placed on the public record within 30 days. See
Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files,
68 Fed. Reg. 70,426 (Dec. 18,2003). The Factual and Legal Analysis, which more fully
explains the Commission's finding is enclosed.
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The Federal Election Campaign Act of 1971, as amended, allows a complainant to seek
judicial review of the Commission's dismissal of this action. Sec 2 U.S.C. f 437g(aX8).

Sincerely,

Peter G.Blumberg
Assistant General Counsel

in
^ Enclosure
™ Factual and Legal Analysis
if\

0
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Friends of Dave Reichert MUR: 6141
and Paul Kilgore, in his official
capacity as treasurer

L INTRODUCTION

This matter was generated by a complaint filed with the Federal Election Commission by
U)
^ Derek Humphrey, see 2 U.S.C. § 437g(aXl), alleging mat MediaPlus+, Inc. ("MediaPlus")M
rsi
ui extended credit to Friends of Dave Reichert and Paul Kilgore, in his official capacity as treasurer,

it airanged to purchase tekvisicfl advertising

0) Committee in October and November 2008, which, acconling to me complaint, resulted in a
fM

prohibited corporate contribution to the Committee in violation of 2 U.S.C. § 441b, a provision

of the Federal Election Campaign Act of 1971, as amended ("the Act"). Because the Committee

allegedly did not have sufficient cash on hand and MediaPlus did not require advance payment

for the purchase of airtime, the complaint concludes that the extension of credit was not

commercially reasonable or in the ordinary course of business. If a contribution resulted from

the extension of credit, then the Committee also foiled to report this contribution by MediaPlus in

its reports filed with the Commission, in violation of 2 U.S.C. § 434(b).

The Committee and MediaPlus (collectively the "Respondents") submitted a joint

response to the complaint asserting that the arrangement between them was in the ordinary

course of business and on terms substantially similar to those made to MediaPlus' non-political

clients. The response includes a sworn declaration from MediaPlus' President that describes the

company's current business practices with clients and broadcast stations in support of the

assertion mat the arrangement with the Committee was commercially reasonable. In a sworn
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dfclaratioiu ft Committee staff member •ifp explains ftvt when he discussed the possibility of

increasing the campaign's media buys, MediaPlus pnwided hmi with examples of commercial

clients to which MediaPlus extended credit in a similar manner. The response also lists the

payments the Committee made to MediaPlus revealing mat the extension of credit at issue was

paid within four months of the broadcast dates and most payinents were made withui the

^ broadcaster's 30-day credit period for payment of its invoices.
CD
(N As set forth in further detail below, based on the avaUable mfbrmation, including the
r^j

' response a«d uttichffd declarations from the Respondents denying the allegations, there is no
*T
*T information to indicate that me Respondents mayha^
O
JJ] complaint. Accordingly, me Commission finds no reason to believe that Friends of Dave

Rcichert and Paul Kilgore hi his official capacity as treasurer, violated 2 U.S.C. §§ 441b and

434(b).

II. FACTUAL, /MTO T^lffiAL ANALYSIS

A. Factual Summary

Dave Reichert was the Republican TflidMati? for Washington's 8th Congressional District

I during the 2008 election cycle. MediaPlus provided media buying services to the Committee
i

during Reichert's federal campaigns in the 2004,2006 and 2008 election cycles to purchase

advertising time on local and cable television stations.1

The complaint alleges that MediaPlus made a prohibited corporate contribution to the

Committee during the 2008 election cycle by extending credit outside of the normal course of

1 McdiaPhnwMinooiiXCTtedmtfaeStatcofWsahingtM
Northwest's largest independent media consuhmg, planning and buying finn." S** Washington Secretary cf State,

Media Pita Home Page,
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business. According to the complaint, MediaPfas arranged to purchase approximately $1.1

million in advertising for the Committee from October 20 through November 4,2008, which was

at least $580,000 more than the Ommirttee's reported Under the

arrangement at issue hi the complaint, tdevisionbn)adcast stations, riot named m me complaint,

apparently extended credit to MediaPlus and dki not require advance payment for airing the

10 Committee's advertisements. In turn, MediaPlus extended credit to the Committee by not
ID
<SJ requringpaymemfanntheCoinmto The
i si
in

complaint states that MediaPlus "may not nonnally gram credit Uke this to its non-political

ch>nts,w and because trie Ccinrmtteeniay not have had s

previous quarter, the complaint com:lu6>s that MediaPlus'extension of credit was not

ccimnertiaUy reasonable or m the ordfcuoy co The complaint further alleges

that if a contribution resulted from the extension of credit, then the Committee also failed to

report this contribution by MediaPlus in its reports filed with the Commission in violation of

2U.S.C. §434. The complaint requests that the Commission open an investigation to determine

whether MediaPlus extends credit to its customers in the normal course of business, whether

MediaPlus' extension of credit to the Committee was commercially reasonable, and requests the

maximum civil penalty should the Commission confirm that a violation occurred.

Respondents submitted a joint response denying the allegations hi the complaint and

asserting mat the arrangement between the Committee

1 Although the compkintcites no authority for the propositi

UTOU by KOMaTV.m of the television station t^ However, the
ancle fadiceiai that [oijoat political campaign pay fcr their adi up frontr and that buying tewvudon sloti oo credit
to "a practioe that is relatively uncommon i« political advertisiag." Emily Hef^
farads, MavtfaUaws rtcordfimdraistog, Spending i*dlc*a tight P Dittrict race, SEATTLE TIMES, October 21.

3
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of business and on terns substantially sinular to those MediaPlus made to non-potitical client

In a sworn declaration, MediaPlus President, Ka%Neukirche^ ,

offer tenns to the Committee that h did not also extend to its non-political cUents in the ordinary

COIine Of bUSineSS. Shfe «rpl«in« that haaerf mi Medi«PliM' Innggtorvting relatuindiip with certain

broadcasters and the sue of its boys, broadcasters have regularly extended credit to MediaPlus

for periods of 30-60 days from the date of the broadcast far payment, with larger advertisuig buys
on
*T. obtaining even longer credit of up to 90 days. In turn, after evaluating the credit risk for its
rsi
in clients, MediaPlus will often extend credit to some of its clients. Neukuchen explains that
<\l

^ evaluating a clients credit risk includes examining any past relationship with the client, as well
O
o& as the general reputation of the client and ft* <fcc'»uyq malMM- She states that in over 20 years of
fNJ

business, only one commercial client failed to pay MediaPlus and that no noncommercial or

political client has ever failed to pay the company for its services.

Contrary to the complaint's assertions, Respondents explain that extensions of credit for

broadcast time are "an established part of the advertisuig industry" and cite to a Federal

Communications Commission ("FCC") opinion letter as support for this assertion. See In re

Beth Daty,7 FCC Red 1442,1992 FCC LEXIS 707 (Feb. 6,1992). They explain that according

to FCC authority, broadcasters must extend credit to commercial and noncommercial and

political clients in the same manner, indicating that the FCC contemplates that broadcasters

extend credit to clients. Consistent with this view, MediaPlus reportedly placed about $20

million in advertisuig throughout the Pacific Northwest during 2008 and broadcast stations

extended credit for a number of MediaPlus1 media buys during the 2008 election, including

media buys involving non-federal candidates.
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With regard to the credit extended to the Committee, Respondents explain that the

Committee approached MediaPlus about mcreasmg its ad buys late during the 2008 general

election cycle but math did not have siu^ciem cash on hand to pay for the buys in advance. The

Committee told MediaPlus that h had fundiaismg plans to pay for the <x>st of the advertising.

MediiPlus explains thy* it chose to extend credit to the Committee based on an established

relationship with the Committee over the 2004 and 2006 election cycles during wdu'ch the

campaign met all of its financial obligations to them as well as based on its work with the

Committee early during the 2008 election cycle. MediaPlus further explains that the credit

extended to me Committee was below what MediaPlus usually extends to commercial clients.
o

ma sworn declaration CoinniitteestaiFm

him with examples of commercial clients to which MediaPlus extended credit hi a similar

manner and that he understood the arrangement extended by MediaPhis was also available to

nonpolitical clients. Those examples were not attached to or detailed in the response.

According to MediaPlus, the advertising buys in question fell within the November

broadcast month, which covered the period of October 27,2008 through the election. The

Committee committed to buy airtime in the amount of $413,897 during that time period, which

included MediaPlus' commissions, but the response did not specify the final amount the

Committee ultimately owed during this time period. The response indicates that the Committee

placed advertising in the amount of $413,897, but because H[b]roadcasters do not always

broadcast correctly all advertising to which a client, w>nimerciaJ or poh^<^ has cxmunitted..."

and M[o]nly the ads actually aired are paid for," the actual amount paid by the Committee is often

different than the amount it committed to buy.
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Tlic Committee paid for the media buys that had been provided on credit m what appear

to have been three payments totaling $360,832 made between October 3 land December 1,2008,

as listed below.

DATE

1031/2008

11/24/2008

12/01/2008

TOTAL

AMOUNT

$157,087

$160,000

$43,745 *

$360,832

Although payment to me broadcast stations would not be due until 30 days from receipt of a

correct invoice from the broadcasters, the Committee made at least 2 payments to MediaPlus

before receipt of the invoices:4 $157,087 on October 31,2008, which was within four days of

the start of the broadcast period and $160,OM^ See 2008 Year End

Report. As of January 2009, the Committee had paid all amounts due to the broadcasters, which

was within the credit period extended by the bniadcasten, and the Committee only owed

MediaPlus a smaller amount ($19,103) for commissions. The Committee's 2009 April Quarterly

Report indicates *hpt the remaining amounts due to MediaPlus for the commissions were paid in

According to Neuriofchen's declaration, die Committee made a payment m the amount of S31,129 on January 15,
2009, which is not reflected in the Committee's repot ts filed with the Commission. The Office of General Counsel
offered the Respondents an opportunity to clarify men* i espouse m connection with the payments pertaining to the
Committee's advertising MediaPlus placed torn October 27,2008 through the ge^
regard to the January IS payment. In response, counsel for the Respondents submitted a letter mat explained that the
$51,129 figure pivviotury provided was incorrect Rather, the correct amount of the payment was $43,745.10 made
lejpwd to the Januaiy IS payment. In response, counsel for the Respondents submitted a letter that explaine
$51,129 figure previouily provided was incorrect Rather, the correct amount of the payment was $43,745.
on Decerabw 1,2008, which was disclosed mtte
4 Because Media Plus received invoke nm the broadcasts ta
was not due until January 2009.
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full on March 31,2009. In addition, while the total cost of the ad buys for the time period in

question was $413,897, only $379,935 of that amount ($360,832 identified in chart above +

$19,103 in commissions) was due to MediaPhis while the rest was for media production services

provided by a sub-vendor, Victory Group. The payment to Victory Group, in the amount of

$33,961, which was disclosed in the Committee's 2009 April Quarterly Report, taken together

^ with payments in the amount of $379,935 made to MediaPlus brings the total amount at issue to

£ $413,896.s
rsi
^ B. Analysis

<5T
<7 The Act prohibits corporations from making contributions in connection with federal
O
* elections. 2 U.S.C. § 441b(a); 11 C.F.R. § 114.2(bXl). Similarly, the Act prohibits committees

from knowingly accepting prohibited contributions. See 2 U.S.C. § 441 (b). A "contribution" is

defined as "any gift, subscription, loan, advance, or deposit of money or anything of value made

by any person for the purpose of influencing any election for Federal office." 2 U.S.C.

§ 431(8XAXi). Commission regulations provide that a commercial vendor's extension of credit

will not be considered a contribution so long as ft is made in the ordinary course of business and

the terms are substantially similar as those provided to non-political clients of similar risk and

with an obligation of similar size.6 11 C.F.R. §§ 100.55,116.3(b). As a business incorporated in

the State of Washington, MediaPlus would have made prohibited corporate contributions to the

Committee if the extensions of credit were not made in the ordinary course of business. 2 U.S.C.

§441b.

9 The original response identified $413,897 in medk buys, but the SI diflmmwMappein to be due to rounding."

6 "Commercial vendor1* is defined u1^ persons providing goodi or services to ̂
whose usual and normal business involves the sale, rantaU««se, or provukm of those services." 11GF.R.
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The complaint raises tbc question whether MediaPlus extended credit to the Committee

outnde the oidinaiy course of busine^ An

extension of credit includes, but is not limited to, ray agreement between the creditor and

political committee that full payment is not due uitUafto the creditor provides goods or sendees

to me political committee. Sfeell C.FJL§ 116.1(c). In assessing whether a commercial vendor

extended credit in the ordinary course of business, and thus did not make a contribution, the

Commission will consider: (1) whether the commercial vendor followed its established

procedures and its past practice in approving the extension of oecUt; (2) whether me conmiercial

vendor received prompt payment in full if it previously extended credit to the same candidate or
O
01 political committee; and (3) whether the extension of credit conformed to the usual and normal

practice in the commercial vendor's trade. See II C.F.R. § 116.3(c). The regulations further

provide that the Commission may rely on regulations prescribed by the FCC, among other

Federal agencies, to determine whether extensions of credit by the entities regulated by those

Federal agencies were made in the ordinary course of business. See II C.F&. § 116.3(d).

Reviewing the fafonnation presented sxxxmlingtothethieeconsidei^onssetfbrthin

section 116.3(c), we conclude that MediaPlus' extension of credit to the Committee appears to

have been made in the ordinary course of business and did not result in a prohibited corporate
i

contribution to the Committee. First, MediaPlus explains that as a commercial vendor, it

followed its established procedures and past practice, and there is no information suggesting

otherwise. 11 C.F.R. § 116.3(cXl). MediaPlus explains that prior to extending credit to the

Committee it followed its past practice and evaluated the Committee's credit risk, including the

company's past business relationship with the Committee during the 2004 and 2006 election
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cycles just as it would any other client Supra A 4-5. It also noted that the credit it extended to

the Committee was *S¥eUbdow what MediaPlus extends Publicly

available information also appears to support Respondents' sworn assertions that MediaPlus

followed established procedures and past practices in making the extension of credh to the

Committee. News reports from the 2006 election cycle questioning siinilar arrangements that

,-j MediaPlus made on behalf of Mike McGavick's campaign to U.S. Senate hi 2006 reveal that
K
rsi Neukirchen made the same assertions to the press as she has made to the Commission in mis
fM

^ case. At the time, she explained that MediaPlus was "a heavy buyer in the local market with
«5T
sr established credit" and that all of MediaPlus1 wntracts were ̂ ct 30,M a *1ype of trade credit
o
JJJ where me payment is due in full 30 days after the item is purchased." See Josh Feit, Borrowed

Time, McGavtck Bvys TV Ads on Credit and Fails to Disclose How Much He Borrowed,

available at http://wwwfthefi«noer c^mtf7/r1T1ltent?oid=34022: Definition of "Net 30,"

l . Neukirchen mmfff the same

statements in a letter to the editor dated May 23, 2006, adding that <cit is a big misconception that

all political advertising must be paid in advance.*1 See

Second, there is no information to contradict MediaPlus' assertion that it received prompt

payment hi full from the Committee for its media buys during the 2004 and 2006 election cycles

such that the credit extended to the Committee during the 2008 election cycle was the result of a

good payment history during past election cycles. See 1 1 C.F.R. § 1 16.3(cX2)- The Respondents

did not provide documentation, other than Neukirchen1 s sworn declaration, in support of this

assertion, but we have no information suggesting otherwise.
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Finally, contrary to the assertions in the complaint, there is nothing to

MediaPlus' extension of credit did not conform to the usual and noraial practice in the industry.

11 C.F.R. g 116.3(c)(3). Instead, it appeals that cieditanangements for broadcast time is part of

the ordinary course of business tor bouMediaPliis arid other vendonm the industry. While the

(Vtrnplainant elainui that hmaHfJiating atetinna typically require advance payment* frnm political

Lft CTmTFriflffCT, thg flgnrrpl Manner % KHMfLTV, flTtg frf ft* «hrtfonff n^f by thy Cfff"TTrinftft tft

<vl air Hi ads, indicated to the press that the station was nm engaguig in '̂ ything iinusual** in not
in
(vj requiring advance payments from MediaPlus, ttiat "the station sometimes biUs buyen
'T
W good relationship with, w that UKOMO regulariy vwrks wim MediaPlus/' and that rt ofiFered tr^
O
OT>
^ same arrangement to Reichert's opponent, Darcy Burner. Emily Hefiter, Burner loans campaign

$140,000 for ads. Move follows recordfimdraising. Spending indicates tight 5* District race,

SEATTLE TIMES, October 21, 2008; Andrew Noyes, Reichert Ad Buy, Opponent's Loan Spice Up

/tocewFTaiA.,NATiONALJoURNAL'sCONGRESSDAiLY,O(^ber22,2008. In addition,

broadcasting station representatives have reportedly stated that "Media Plus can buy on credit,

because they have established credit** Feit,svpra. A sales manager from one broadcasting

station (KIRO) explained that "generally polWcal campaign oVm't riavc estabUshed credit" ...

u[b]ut [candidates] can always use an agency with established credit" Id.

Further, FCC authority suggests that the FCC contemplates that advance payments may

not always be required or appropriate. Trie FCC requires that charges to candidates be

comparable to those made to other commercial advertisers. See 47 U.S.C. § 31S(b). Therefore,

broadcasters can require advance payments tromar»Uti<^amdidate,butonlyifitwouldalso

require advance payments tram a similarly situated commercial entity. See 47 U.S.C. § 312(aX7)

10
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(broadcaster may not adopt policies that impede a federal candidate's reasonable access to its

broadcast facilities and cannot require advance payments from federal candidates n^

seven days in advance of the first broadcast date); In re Request Jbr Ruling on Advance Payment

of Political Advertising of Beth Doty, Great American Media. Inc., 7 FCC Rod. 5989,5990 (Aug.

14,1992) (clarifying that broadcasting station must apply its customary payment/credit policies

equaUy to poUticalarMlcommennal advertisers). The FCC has mdicaled that it "has no formal

policy regarding advance payments,** and that a suticn cannot treat smiQariysitiiated commercial

advertisers 8JKl<»iKUoVtfMdiffiBrently. In re Beth Daly, 7 FCC Red 1442,1992 FCC LEXIS 707

(Feb. 6,1992). This FCC Opinion goes on to provide the following example: "if a candidate, or

a candidate's agency has an established credit history (and is responsible for payment), we

believe that requiring advance payment is inappropriate if the station would not so treat

commercial advertisers or their Mjiicscirtativcg under the station's customary payment/credit

policies."

Similarly, the Commission has no policy regarding advance payments and has typically

decided extension of credit matters based upcm an analysis of whether the vendor followed its

ordinary course of business. In some cases, the Commission has authorized investigations to

determine whether the vendor followed its ordinary course of business and whether industry

standards were followed. See, e.g., MUR 3638 (Republican Challengers Committee)

(Commission found reason to believe, authorized an investigation to determine the vendor's

practices and direct mail industry standards, and later found probable cause to believe a violation

had occurred but took no further action); MURs 5069 and 5132 (Acevedo Vila) (Commission

found reason to believe and authorized investigation where, among other things, the record

11



MUR 6141 (FHendi of Due Rekhcrt)
FKtual nd Lepl Analysis

contained conflicting information about the nomudindustiy practice. The investigation revealed

credible evidence provided by the Respondents that h was trie usiid and noraal practice for

advertising agencies in Puerto Rico to pay media outiets for media time in advance and bill

clients later.); MURs 51 12 and 5383 (Federer for Coogjess) (the Commission uutially found

reason to believe that the vendor violated the Act viien it advanced payments to print books

where the advance was not m me ordinary course of business). The Commission has also found

reason to believe that respondents violated the Act where a respondent asserts that credit was

extended in the ordinary course of business but ck)es not pro vide any mfbnnation to substantiate

its assertion where there is conflicting publicry available info^^
O
JJj Committee's disclosure reports. See, e.g., MUR 4803 (Tierney for Congress), John Tierney for

Congress Committee and Tiemey for Congress Factual and Legal Analysis at 16-20. In these

cases, the information available at the iwason to beUeve stage was insuffidem to show that the

ordinary course of business was followed.

By contrast, the Commission has made no-reason to believe findings in matters where

mere is credible information mat the vendor followed its own practices and where even though

the record lacked information on industry standards, there was no information available

indicating that industry standards may not have been followed. See, e.g., MUR 6023 (John

McCain 2008 and Loeffler Group LLP) (Commission found no reason to believe based on

assertions and documentation concerning the vendor's own practices); MUR 5496 (Huffman for

Congress) (Commission found no reason to believe a violation occuned based on information

pertaining to the vendor's ordinary course of business); MUR 4989 (Dole/Kemp '96)

(Commission fbiQKi ix> reason to beUevebase^^

12
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credit policies with regard to other customers that showed exterision of credit was in the oiduiary

course of business).7

Here, the complaint questions the circumstances surrounding MediaPlus' extension of

credit to the Committee late during the general election cycle. Bom the Committee and

MediaPlus have submitted sworn statements containing details about the credit arrangement at

issue. There is also publicly available infonnalion fa sur^poit of tte

followed its ordinary course of business, mat extensions of ciedit for niedia buys are part of

industry practice, and mere is no available information to contradict the Respondents'

contentions. The feet that the Committee paid most of the amount due to the broadcasting

stations before receipt of any invoices, and that aU amounts due to MediaPlus and hs sub-vendor

were paid within four months, also provide support for the Committee's good credit standing and

that the extension of credit was commereially reasonable.1 In light of these facts, there is

insufficient information upon which to initiate an investigation into whether MediaPlus and the

Committee may have violated the Act fa connection wim the extension of credit Accordingly,

7 fa 1H g îiMrt- «f AHiffan»y nphiî tiT thy P̂ n̂mhiJMi JIM finmd n pî mfnia MiJifff t*1* 1ffKh<r Jngiirf«H initial

expenses were not prohibited contrioutkni where It contttaa^
m me ordinary cmirM of business. &» Advisory Opinion 1979-36 (Fauiib^)(api)rovingfbiancia] agreement with
dfavct oafl vendor where arrangements were made whhm the ofdinary course of busto^
(WREX-TV) (approving discounts or rebates to political candidates where made on the same terms and conditions as
to (idler adVarbJen); 1994-10 (Frnldm Ntf
the Act where such waivers were bated on a pre-existing bustaess relationship, usm^
oner clients).

1 m past cateamwhkh the Conmisaiondetennim^
delays in payment that did not appear commercially reasonable. SM MUR5396 (Bauer for President 2000)
(icspcndents entered mtoconcUiatiOTag
extensions of credit from three dlntrentvendon totaling o^r $700,000 and owed for period
days); MUR 5047 (Clinton/Gore §96) (the Conmissioo found reason to bdieveto
vendonvk>latedsectkm441b by accepting or inakin^
that were unresolved for four nraoths or loiiger.biittodc no further action beouK
some debt collection activity had occurred).

13
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the Commission finds no reason to believe that Friends of Dave Reichert and Paul Kilgore in his

official capacity as treasurer, violated 2 U.S.C. §§ 441b and 434(b).

01
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

i
RESPONDENT: MediaPlus+, Inc. MUR: 6141

L INTRODUCTION

This •"fjM"' was generated by a complaint filed with the Federal Election Commission by

0 Dank Humphrey, see 2 U.S.C. § 437g(aXl), alleging that MediaPlus+, Inc. ("McdiaPhis")
GO
|y extended credit to Friends of Dave Reichert and Paul Kilgore, in his official capacity as treasurer,
in
1 si (tXk>mmittee^ when harraxigedto purchasetelevisicma
'T

Q Committee in October and November 2008* which, according to the complaint, resulted in a
on
<N prohibited corporate contribution to the Committee in violation of 2 U.S.C. § 441b, a provision

of the Federal Election Campaign Act of 1971, as amended ("the Act"). Because the Committee

allegedly did not have sufficient cash on hand and MediaPlus did not require advance payment

for the purchase of aiitime, the complaint concludes that the extension of credit was not

commercially reasonable or in the oidinary course of business. If a contribution resulted from

the extension of credit, then the Committee also failed to report this contribution by MediaPhis in

its reports filed with the Commission, in violation of 2 U.S.C. § 434(b).

The Committee and MediaPlus (collectively the "Respondents") submitted a joint

response to the complaint asserting that the ainngernent between them was hi the onimary

course of business and on terms substantially similar to those made to MediaPlus' non-political

clients. The response includes a sworn declaration from MediaPlus'President that describes the

company's current business practices with clients and broadcast stations in support of the

tion that the arrangement with the Committee was commercially reasonable. In a sworn
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declaration, a Committee naff member also explains that wben he discussed the possibility of

increasing the campaign's media buys, MediaPlus provided him whh examples of coimnercial

clients to which MediaPlus extended credhin a similar manner. The response also lists the

payments the Committee made to MediaPlus revealing that me extension of credit at issue \^

paid within four months of the broadcast dales and most payments were made within the

,_, broadcaster's 30-day credit period for payment of its invoices.
oo
<N As set forth in further detail below, based on the available mfbrmation, incliiding the
fsi
JO response and attached declarations from the Res{X)ndents denying the allegadons, there is no
*r
*T information to indicate that the Respondents may have violated the Act as alleged in the
O
Jj? complaint Accordingly, the Commission finds no reason to believe that MediaPlus+, Inc.

violated 2 U.S.C.§441b.

IL FACTUAL AN1> LEGAL ANALYSISi * •** * viaiî BijagjgiiQiiiiĉ miaii Ji imr

A. Factual Summary

Dave Reichert was the Republican candidate for Washington's 8th Congressional District

j during the 2008 election cycle. MediaPlus provided media buying services to the Committee

! during Reichert's federal campaigns in the 2004,2006 and 2008 election cycles to purchase

advertising time on local and cable television stations.1

The complaint alleges that MediaPlus made a prohibited corporate contribution to the

Committee during the 2008 election cycle by extending credit outside of the normal course of

business. According to the complaint, MediaPlus arranged to purchase approximately $1.1

Nottbwett'i targe* tmtopeadent media conraltini, planing nd buying nn&N S* Washington Secretary <tf Stall
http^/www jecitite.wa.piv/corpi/corpgpMrclLMpx: AAdte Pha Horn* Pa^ I
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million in advertising for the Committee from October 20 tm^

at least $580,000 more than the QHiiiiiittee's reported cash on hand at tiie time. Under the

arrangement at issue in the complaint, television broadcast stations, not named in the conq>laint,

apparently extended credit to MediaPhis and did not require advance payment for airing the

Committee's advertisements. In turn, MediaPlus extended credit to the Committee by not

OJ requiring payment from the Committee prior to purchasing air time on these stations. The
oo
rsi complaint states that MediaPlus "may not nonnaUy grant credit Uke mis to its non-political
<N
J^j cUents,n and because the Cmnniittee may not have had suffid
*y
«r previous quarter, the complaint concliides that NfediaPlus* extension of credit was not
O
01 commercially reasonable or in the ordinary course of business.2 The complaint further alleges

that if a contribution resulted from the extension of credit, then the Committee also failed to

report this contribution by MediaPlus in its reports filed with the Commission in violation of

2 U.S.C. § 434. The complaint requests ffaf the Commission open an investigation to determine

whether MediaPlus extends credit to its customers in (he normal course of business, whether

MediaPlus' extension of credit to the Committee was commercially reasonable, and requests the

maximum civil penalty should the Commission confirm that a violation occurred.

Respondents submitted a joint response denying the allegations in the complaint and

asserting that the arrangement between the Conimittee and MediaPlus wwm the onmiaiy course

of business and on terms substantially similar to those MediaPlus made to non-political clients.

2 Although the conmlamt cites ito authority fo to
the response inchides a ptessartfckaidicstmgthrt
MweUbyKOMO-TV,cmofthetelevistait*ioi»ta However, the same
article fadJcatei tint M[in]ott political campaigns pay for their ads op ftoof and that buying television iloti on credit
is •* practice that is relatively uncommon fa pottk^ advertising." Emily Heftier
far ads, Mm follow recordJwdraistng. Spending Micatts tigfrf District race, SEATTLE TIMES, October 21,
2008.
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In a sworn declaration, MediaPlus President, KaifayNeukirohen, states tiiat the conyany did not

offer tarns to the Committee tint it did not also exteui to its non-political cUents in the ordiziaiy

course of business. She explains that based on MediaPhisMongstaiiding relationship with certain

broadcasters and the size of its buys, broadcasters have regularly extended credit to MediaPius

for periods of 30-60 days from the date of the broadcast far payment, with larger advertising buys

obtaining even longer credit of up to 90 days. In turn, after evaluating the credit risk far its
NI
oo
rsi clients, MediaPius will often extend credit to some of its clients. Neukirchen explains that
<N
m evaluating a client's credit risk includes examining any past relationship with the client, as well
<qr
«tf as the general reputation of the client and its decision makers. She states that in over 20 years of
O
°* business, only one commercial client failed to pay MediaPius and that no noncommercial or
<N

political client has ever failed to pay the company for its services.

Contrary to the complaint's assertions, Respondents explaui that extensions of credhfitf

broadcast time are "an established part of the advertising industry" and cite to a Federal

Communications Commission ("FCC") opinion letter as support for this assertion. See In re

Beth Ddy,l FCC Red 1442,1992 FCC LEXIS 707 (Feb. 6,1992). They explain that according

to FCC authority, broadcasters must extend credit to commercial and noncommercial and

political clients in the «*"»̂  manner, iivij«*ftuip thqt the FCC contemplates thut broadcasters

extend credit to cheats. Consistent with this view, MediaPius reportedly placed about $20

million in advertising throughout the Pacific Northwest during 2008 and broadcast stations

extended credit for a number of MediaPius' media buys during the 2008 election, including

media buys involving non-federal candidates.
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With regard to the credit extended to the Committee, Respondents explain that the

Committee approached MediaPlus about increasing its ad buys late during tibe 2008 general

election cycle but that h did not have siifficientushcm hand to pay for the buys in advance. The

Committee told MediaPlus that it had fundraising plans to pay for ̂ o>st of the advertising^

MediaPlus explains that h chose to extend credit to die Committee based on an established

<? relationship with the Committee over the 2004 and 2006 election cycles during which the
00
<N canipdgn met all of its financial obligation
rsj
\f\
OJ Committee early during the 2008 election cycle. MediaPlus further explains that the credit
«3T
*>r extended to the Committee was below what MediaPlus usually extends to
O
^ In a sworn declaration, Committee staff member KevmKeUy explained that MediaPlus provided

him with examples of commercial clients to which MediaPlus extended credit in a similar

manner and fHf* he understood die arrangement extended by MediaPlus WEB alto available to

nonpolitical clients. Those examples were not attached to or detailed in the response.

According to MediaPlus, the advertising buys in question fell within the November

broadcast month, which covered the period of October 27,2008 uvough the election. The

Committee committed to buy airtime in the amount of $413,897 during that time period, which

included MediaPlus' commissions, but the response did not specify the final amount the

Committee ultimately owed during this time period. The response indicates that the Committee

placed advertising in the amount of $413,897, but because "[bjroadcasters do not always

broadcast correctly all advertising to which a client, commercial or political has committed..."

and M[o]nry the ads actually aired are paid for," the actual amount paid by the Committee is often

different than (he amount it committed to buy.
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The Committee paid for the media buys that had been provide

to have been three payments totaling $360,832 made between October 31 and December 1, 2008,

as listed below.

DATE

10/31/2008

11/24/2008

12/01/2008

TOTAL

AMOUNT

$157,087

$160,000

$43,745 *

$360.832

Although payment to the broadcast stations would not be due until 30 days from receipt of a

correct invoice from the broadcasters, the Committee made at least 2 payments to MediaPlus

before receipt of the invoices:4 $157,087 on October 31,2008, which was within four days of

the start of the broadcast period and $160,000 on November 24,2008. See 2008 Year End

Report As of January 2009, the Committee had paid all amounts due to the broadcasters, which

was within the credit period extended by the broadcasters, and the Qmimittee only owed

MediaPlus a smaller amount ($19,103) for commissions. Hie Committee's 2009 April Quarterly

Report indicates that the remaining amounts due to MediaPlus for the commissions were paid in

J79 m Fmniiy
2009, whk*u not reflected mfeOxDm^ The Office of General Couwel
ftflBpgH Hie ttaaprniHrnrfa m ̂ i|ipnrtiiiiity to elarHy flijir tâ iniM^ m ctmamettipt »ffl| tfn» pnynmitl ptftlJPJm 1ft itif

Ctemttee'i aoVeitiiiqg MediiPlu pliced î
regwdtotfaeJnuaiy ISptymenL In reipoiise,c<wnsd for the Ropoiio^ots submitted
$5 1,1 29 figDreprevioinly provided wu incorrect RUher, the correct amount of the pivmentwis $43,745.10 made
on December 1, 2008, which wn disclosed in the CommiliM's 200* Year End Rqmt filed with fe

4 Beoune Media Plus received invoices from the broadcutenm December, itipayi^
was not due until January 2009.

6
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full on March 3 1,2009. maAmlon, while the totaled of the ad buys forte

question was $413,897, only $379,935 of that amount ($360,832 identified in chart above +

$1 QJ M in enmmJMinM) HIM due to MediaPliM whil* th* n*t ura« far tnirfia pndnettmt «»rv

provided ty a sub-vendor, VictoiyGroiro. The payment to Victory Group, in the amount of

$33,961, which was disclosed in the Committee's 2009 April Quarterly Report, taken together

with payments in the amount of $379,935 made to MediaPhis brings the total amount at issue to

$413,896.s

'T1 T The Act prohibits corporations from making contributions hi connection with federal
D

^ elections. 2 U.S.C. § 441b(a); 1 1 C.F.R. § 1 142(bXl). Similarly, the Act prohibits committees

from knowingly accepting prohibited contributions. Set 2 U.S.C. § 441(b). A "contribution'' is

defined as "any gift, subscription, loan, advance, or deposit of money or anything of vdue made

by any person for the purpose of influencing any election for Federal office.1* 2U.S.C.

§431(8XAXi). Commission regulations provide that a commercial vendor's extension of credit I
i

will not be considered a contribution so long as it is made in the ordinary course of business and

the terms are substantially similar as those provided to non-political clients of similar risk and

with an obligation of similar size.6 1 1 C J.R. §§ 100.55, 1 16.3(b). As a business incorporated in

the State of Washington, MediaPlus would have made prohibited corporate contributions to the

(>mnuttee if the extensions of a^t were not made m the onu^ 2U.S.C.

§441b.

5 The original response identified $413^

'̂ pe^
whoMUfMlmdnoniialbusbieunivolvttte 11 C.FJL
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The complaint raises the question whether MediaPlus extended credit to the Conunittee

outside the ordinary course of business, which icsulted in a {m)hn>itedcoiitributioiL An

extension of credit includes, but is not h^ntted to, any agreement between the creditor and

political committee mat full payment is not due untU after the oedh^ provides goods or services

to the political committee. SeellC.F.R.§116.1(e). In assessing whether a commercial vendor

extended credit in the ordinary course of business, and mus did rK>tniake a contribution, the
hs
00
<N Commission will consider (1) whether the commercial vendor followed its established
fSI
m procedures and its past practice in approving the extension of credit; (2) whether the commercial
*r
*3 vendor received prompt payment hi full if it previousry extended credit to the same candidate or
O
01 pottticalccimmttee; and (3) whether the exteiision of c^
fM f^

practice in the commercial vendor's trade. See 11 C.F.R. § U6.3(c). The regulations further

provide that the Commission may rely on regulation prescribed by the FCC, amc^ other

Federal agencies, to determine whether extensiwis of credit by the entities regulated by those

Federal agencies were made m the ordinary course of business. See 11 C.FA.§ 116.3(d).

Reviewing the mfbrmation presented according to the three considerations set forth in

section 116.3(c), we conclude that MediaPlus' extension of credit to the Committee appears to

have been made in the ordinary course of business and did not result in a prohibited corporate

contribution to the Committee. First, MediaPlus explains that as a commercial vendor, it

followed its established procedures and past practice, and there is no information suggesting

otherwise. 11 C.F.R. § 116.3(cXl). MediaPlus explains that prior to extending credit to the

Committee it followed its past practice and evaluated the Committee's credit risk, including the

company's past business relationship with the Committee during the 2004 and 2006 election
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cycles just as it would any other client Siqvaat4-5. It also noted that the credit it extended to

the Cominittee was * t̂teU below what MediaPh^ Publicly

available information also appears to support Respondents sworn assertions that MediaPlus

followed established procedures and past practices in making the extension of credit to the

Committee. News reports from the 2006 election cycle questicimig sinular anangements that

MediaPlus made on behalf of Mike McGavick's campaign fw U.S. Senate m 2006 reved

Ncukiichen made the same assertions to the press as she has made to the Commission in this
in
(^ case. At the time, she explained that MediaPlus was ua heavy buyer in the local market with
*r
]!j established credit and that all of MediaPlus'
Si
rsi where the payment is due in full 30 days after the item is purchased." See Josh Feit, Borrowed

Time, McGavick Buys TV Ads on Credit and Fails to Disclose How Much He Borrowed,

available at mm:/Awww.flEitningg|C^^ Definition of "Net 30,"

Neukirchen mmfe the MUTM?

co

statements hi a letter to the editor dated May 23, 2006, adding mat ̂ t is a Mgmiscxmception that

all political advertising must be paid in advance." See

hthv/Auuiw thestnnaer com/flealdeAettiersF-to-the-editor/Coiiteiit?oid=37077All)fCtU^5JB :̂uaBiBltn_aM3iU9QbUIVBBlll9bAUl9EB&XK^IOLJQBllXlLaHCBcCKi_ujCia^

Second, there is no mfbrmation to contradict MediaPlus' assertion mat it received prompt

payment in full from the Committee for its media buys during the 2004 and 2006 election cycles

such mat the credit extended to the Committee during the 2008 election cycle was the result of a

good payment history during past election cycles. See 1 1 CJ.R. § 1 16.3(cX2)> The Respondents

did not provide documentation, other than Neukirchen's sworn declaration, in support of this

assertion, but we have no information suggesting otherwise.
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Finally, coatruy to the usertioiu

MediaPlus* extension of credit did not conform totheusualandiXMinalpnK^icemtheizidustiy.

11 C.F.R. § 116.3(cX3). Instead, it appears tbat credit arrangements for broadcast time is pact of

the ordinaiycourK of business for both MediaPlus and other While the

Complainant claims that broadcasting stations typically require advance payments from political

committee*, the General Manager for KOMO-TV, one of the stations used by the Committee to
to

air its ads, indicated to the press that the station was not **ngffg*tlg hi ''anything unusual*1 in not

requiring advance paymente from MediaPtas, thrt

good relationship with," that "KOMO regularly works with MediaPlus,*1 and that it offered the
<D

^ same arrangement to Reichert's opponent, Darcy Burner. Emily HcHter, Burner loans campaign

$140,000for ads, Move follows recordfundratsing, Spending indicates tight a* District race,

SEATTLE TIMES, October 21,2008; Andrew Hayes, Retchert Ad Buy, Opponent's Loan Spice Up

Race in Waa/t, NATIONAL JOURNAL'S CONGRESS DAILY, October 22,2008. In addition,

broadcasting station representatives have reportedly stated mat "Media Plus can buy on credit,

because they have established credit" Feit, supra. A sales manager from one broadcasting
i

station (KIRO) explained that "[gjenerallypolm'cal campaigns dra't have established c^ .

"[b]ut [candidates] can always use an agency with established credit" Id.

Further, FCC authority suggests that the FCC contemplates that advance payments may

not always be required or appropriate. The FCC inquires that charges to candidates be

comparable to those made to other commercial advertisers. See 47 U.S.C. § 31 S(b). Therefore,

broadcasters can require advance payments from apolitical candidate, but only if it would also

require advance payments from a similarly situated commercial entity. See 47 U.S.C. § 312(a)(7)

10



MUR 6141 (McdkPhwf, Inc.)
Factual sod Legd Analysis

(broadcaster may not adopt policies that impede a federal candidate^ reasonable access to its

broadcast facilities and cannot require advance payments fix>m federal candidates more than

seven days in advance of the first broadcast date); hi re Request for Riding on Advance Payment

of Political Advertising of Beth Doty, Great American Media, Inc., 7 FCC Red. 5989,5990 (Aug.

14,1992) (clarifying mat broadcasting station must apply its customary payment/credit policies

Q equally to political and commercial advertisers). The FCC has indicated that it (1iasrK) formal
on
™ policy regarding advance payments," and thai a station omrwt treat smiilarlysitiiated com
CM

^ advertisers and candidates different
< T
1 * (Feb. 6,1992). This FCC Opinion goes on to provide me following example: If a candidate, or
< D

rg a candidate's agency has an established credit history (and is responsible for payment), we

believe that requiring advance payment is inappropriate if the station would not so treat

commercial advertisers or their representatives under the station's customary payment/credit

policies."

Similarly, the Commission has no policy regarding advance payments and has typically

decided extension of credit matters based upon an analysis of whether the vendor followed itsi
ordinary course of business. In some cases, the Commission has aumorized investigations to

determine whether the vendor followed its ordinary course of business and whether industry

standards were followed. See, e.g., MUR 3638 (Republican Challengers Committee)

(Commission found reason to believe, authorized an investigation to determine the vendor's

practices and direct mail industry standards, and later found probable cause to believe a violation

had occurred but took no further action); MURs 5069 and 5132 (Acevedo Vila) (Commission

found reason to believe and authorized investigation where, arnong other things, the record

11
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contained confUctinginibniiationabom the non^ The investigation revealed

credible evidence provided by the Respondents that it was the usual and nonnal practice for

advertising agencies in Puerto Rico to pay media outlets for media time in advance and bill

clients later.); MURs 5112 and 5383 (Federer for Congress) (the Conirnission initially found

reason to believe that the vendor violated the Act when h advanced payments to print books

,H where the advance was not in the ordinary course of business). The Commission has also found
o>
™ reason to believe that respondents violated the Act where a respond^massem that credit was
in
, nj extended in the ordinary course of business but docs not provide any information to substantiate
'T
r its assertion where there is conflicting publicly available information and inconsistencies in the

^ Committee's disclosure reports. See, e.g., MUR 4803 (Tiemey for Congress), John Tierney for

Congress Committee and Tierney for Congress Factual and Legal Analysis at 16-20. In these

cases, the information available at the reason to beUeve stage was insufficient to show that the

ordinary course of business was followed.

By contrast, the Commission has made no-reason to beUevefmdingsm matters where

there is credible information that the vendor followed its own practices and where even though

the record lacked information on industry «t»nAmdgt there was no information available

; indicating mat industry standards may not have been followed. See, e.g., MUR 6023 (John

McCain 2008 and Loeffler Group LLP) (Commission found no reason to believe based on

assertions and documentation concerning the vendor's own practices); MUR S496 (Huffman for

Congress) (Commission found no reason to believe a violation occurred based on information

pertaining to the vendor's ordinary course of business); MUR 4989 (Dole/Kemp '96)

(rmrnntMiftn fatmd no if*M>n to believe haaed <m dnernnMitatinm ptnvidad regarding wtuW'q

12
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credit policies with regard to other customers that showed extension of credit >was in the ordinaiy

coune of business).

Here, the complaint questions the ciicumstancessunoundingNiediaPlus' extension ctf

credit to the Committee late during the general election cycle. Both the Committee and

MediaPlus have submitted sworn statements c^^

^ issue. There is also pubUcly available infbnnan'on m siq>port of the vend
on
<N followed its ordinary course of business, that extensions of credit for media buys are part of
rvi
JK] industry r^8ctice,aijd there is TO availaU

^r contentions. The fact that me Committee paid most of the amount due to the broadcasting
o
JJj stations before receipt of any invoices, and that all amounts due to MediaPhis and its sub- vendor

were paid within four months, also provide support for the C^imnittee*s good credit standing and

that the extension of credh was ccimiierciaUy reasonable.8 In light of these nets, there is

insufficient information upon which to initiate an investigation into whether MediaPlus and the

Committee may have violated the Act m connection with the extension of credit. Accordingly,

the Commission finds no reason to believe that MediaPlus+, Inc. violated 2 U.S.C. § 441b.

7 to me context of Advisory Opmioiis, the Commiss^^
expenses were not prohibited coBtributJcgsM
in the ordinary course of business. Sic Advisoiy Opinion 1979-36 (Paining
direct mdl vendor where ainngements were intdewitfatao^
(WREX-TV) (approving discounts or rebates to political candidates where inadem the same t^
to oner advertisen); 1994-10 (Franklin National Bank) (otnehiomg that bank's fee waiv^
the Act where such waivers w
other clients).

1 rn past casttmwtich the Commission cfcteraim^
onlays mpaymem that dki not appear cooniefdalryret^ SM MUR 5396 (Bauer for President 2000)
(respondents entered fatocc«rfliatkm a
extensioiis of credit from three diflerertvendontotalmg over $700,000 and owed tor peri^ 105 to 235
days); MUR 5047 (Clmtoii/Gon *96) (the Coning
vendon violated iectic)n441b by accepttaig or makmgiUegml
mat were unresolved for four months or loiiger. but took no forther action because the de^
some debt collection acnviry had occurred).
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